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statement of Qnesti(ms Presented. 

1. Whether an ezdnsion order dated September 10, 
1952, and affirmed by the Board of Immigration Appeals 
on December 5, 1952, and denials of various motions 
filed in 1954 and 1955 for relief of administrative nature 
are reviewable by an action filed April 6, 1955, request¬ 
ing relief both under Declaratory Judgment Act and the 
Administrative Procedures Act 

2. Whether a Complaint states a cause of action which 
alleges order of exclusion and of deportation and other 
decisions of the Immigration & Naturalization Service 
were arbitrary, capricious and erroneous in law and 
requested judicial review. 

3. Does Constitutional right to due process extend to 
an excluded alien who resided in the United States from 
1929 to present, except for a two-year absence (1947 to 
1949)T 
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BRIEF FOR APPELLANT. 


Jurisdictional Statement 

This is an appeal from a judgment of the District 
Court which dismissed appellants’ Complaint, denied a 
motion for preliminary injunction as moot; and denied 
an oral motion for a stay pending apx)eaL 

Appellant, an excluded alien, seeks a declaratory judg¬ 
ment and a review of certain orders under Administra¬ 
tive Procedures Act, 

The present action was filed April 1955, pursuant to 
Federal Declaratory Judgment Act of 1934 (28 U.S.C. 
400) and Administrative Procedures Act (USC 1009). 

The District Court has jurisdiction under 8 U.S.CA.. 
^ 1329. 



This Court has appellate jurisdiction pursuant to 28 
U.S.C. 1291 or Act of 6-25-1948 C. 646, 62 Stat 930, 28 
U.S.CA. 2202. 

Statement of Oase. 

Plaintiff, a native of China, first entered the United 
States in August of 1929, and has resided continuously 
in Chicago, Illinois, since then, with the exception of 
a two-year visit to China from July 25, 1947 to May 27, 
1949. Upon plaintiff^s return to the United States in 
1949, he sought to enter as a United States citizen. He 
was admitted only upon posting of a $2500.00 bond at 
the San Francisco Office. He proceeded to his unrelin¬ 
quished domicile in Chicago, Illinois. Subsequently, ex¬ 
clusion proceedings were commenced and held at Chicago, 
Illinois. Hearings and findings were entered June 11, 
1952, at Chicago, Illinois. The Appeal was dismissed 
by the Board of Immigration Appeals on December 5, 
1952, and plaintiff was ordered deported to communist 
China. 

Thereafter, in 1954, plaintiff filed timely application 
for relief under: 

(a) Section 6 of the Befugee Belief Act of 1953, 
as amended; 

(b) Section 244 of the Immigration and Natural¬ 
ization Act of 1952 (Application for suspension of 
deportation [filed May 24, 1954]); 

(c) Section 243(h) of the Immigration and Na¬ 
turalization Act (fear of physical persecution); and 

(d) Motion to Beox>en Case (filed February 4, 
1955; denied February 18, 1955). 


Plaintiff has also requested that his file he transferred 
from the San Francisco Office to the Chicago Office to 
prevent extreme hardship to plaintiff, caused by the Im¬ 
migration and Naturalization Service requiring plaintiff 
to travel from Chicago to San Francisco for administra- 
tive hearings. 

All applications for relief by plaintiff were arbitrarily 
and capriciously denied by defendant and were errone¬ 
ous as a matter of law. Plaintiff was ordered to present 
himself on April 8, 1955 to San Francisco for deporta¬ 
tion to Communist China. 

Suit was filed requesting an injunction against depor¬ 
tation and declaratory relief, and also for review under 
the Administrative Procedures Act The complaint al¬ 
leged the orders and decisions of the defendant were 
arbitrary, capricious and erroneous as a matter of law. 

On the plaintiff’s application for a temporary restrain¬ 
ing order, the defendant orally moved to dismiss the 
complaint. Without affording the plaintiff an oppor¬ 
tunity to present the case on the merits, on June 3, 1955, 
the Court entered an order dismissing complaint; 
plaintiff’s motion for preliminary injunction is hereby 
denied as moot; and plaintiff’s oral motion for stay 
pending appeal is denied.” No written opinion was 
filed. 

Statutes InvolYed. 

Administrative Procedures Act of 1946, Section 10, 
5 U.S.C. 1009. 

Immigration and Naturalization Act of 1952, as 
amended. Sections 237, 243 (h), 244 (a). (8 U.S.CJL 

1227). 

Kefugee Relief Act of 1953, as amended. Section 6. 
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Declaratory Judgment Act, 28 U.S.C. 2201. 

Sections 18 and 19, Act of February 5,1917, 8 U.S.CA.. 
154. 

Immigration Act of 1924. 

Passport Act of May 22, 1918. 

Summary of Alignment. 

A. When the Immigration and Naturalization Serv¬ 
ice declined to consider the applications of plaintiff for 
relief under Sections 243 (h) and 244 of the Immigra¬ 
tion and Naturalization Service, Section 6 of the Eefugee 
Belief Act, and motions to reopen, such action was con¬ 
trary to law; that the actions and decision of the Immi¬ 
gration and Naturalization Service were based upon 
erroneous interpretations of the Statute, errors of law, 
and were arbitrary and capricious. 

B. The allegations of the complaint alleged sufficient 
facts to state a cause of action. The complaint charges 
administrative arbitrary, capricious and allegedly erro¬ 
neous decisions by the defendant. The dismissal of the 
complaint, without a hearing on the issues presented, was 
erroneous. 

C. When the Government entered an order excluding 
alien from the United States instead of ordering his 
deportation such action was arbitrary, capricious and 
erroneous in law. Such decision is subject to judicial 
review. (Since plaintiff lived in the United States from 
1929 to 1949, with the exception of a two-year visit, he 
acquired certain rights.) 
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ABGTJMENT. 


The petitioner is entitled as a matter of law to have 
(a) his application for a stay of deportation considered 
by the Attorney General of the United States in con¬ 
formity with the statutory provisions of Section 243 (h) 
of the Immigration and Nationality Act (66 Stat 212, 
8 U-S-CAl^ 1253 (h); (b) application for adjustment of 
status under Section 6 of the Befugee Belief Act of 
1953; (c) Application for suspension of ^portation un¬ 
der Section 244 of the Immigration and Nationality Act; 
and (d) Motion to Beopen. 

The Immigration and Naturalization Service held that 
petitioner is not a person entitled to file an api^cation 
for such reliefs as filed in (a), (b) and (c) above and 
denied the motion to reopen. Accordingly, the beneficial 
provisions of the Act were denied petitioner without 
hearing. 

It is asserted, with reasonable justification, that peti¬ 
tioner would suffer physical persecution and probably 
loss of life as a result of the Immigration and Natural¬ 
ization Service administrative decision. 

The provisions of Section 237 of the Immigration and 
Nationality Act (6 Stat 201; 8 U.S.CA.. 1227, App. i) 
are restricted to an alien *^who is excluded under this 
Act*^ and who is “immediately deported to the coxmtry 
whence he came.” Since petitioner was neither “ex¬ 
cluded” under the provisions of the Act, nor “immedi¬ 
ately deported”, it is obvious that that section is not 
applicable to the instant matter. 

The Immigration and Naturalization Service, as well 
as the Court below, by its opinion concludes that peti- 




tioner, who is deportable under Section 243 (a), is not 
eligible for the relief requested under sub-paragraph 
(h) of the same section of law, or eligible for suspen¬ 
sion of dexx>rtation or adjustment of status. 

The Court of Appeals for the District of Columbia 
in the cases of Ng Lin Chong v. McGrath and Wong Lai 
King v. McGrath, 202 F. 2d 316, 320 (1952), held 

“We conclude that whenever the Attorney General 
chooses to delay deportation as long as he did in 
these cases for the purpose of prosecuting an alien 
who is subject to ‘immediate dej^rtation*, he can¬ 
not thereafter proceed to deport that alien' under 
Sec. 18 since immediacy required for its application 
no longer exists. In ti^t event, the procedures out¬ 
lined in amended Section 20 must be used.’’ (For 
Sections 183 and 204, see App. A, pp. i, iii.) 

It was stated in Savorgnan v. United States, 338 TT. S. 
491, 505: 

• • the actual ‘place of general abode’ is the 
sole test for determining residence.” 

This principle is set forth in Section 101 (a) (33) of 
the Immigration and Nationality Act, whidi provides: 

“The term ‘residence’ means the place of general 
abode the; place of general abode of a person means 
his principal, actual dwelling place in fact, without 
regard to intent” (66 Stat 166, U.S.C. 1101 (a) 
(33)). 

Petitioner has been physically present in the United 
States for more than 33 years. During this period, his 
“actual dwelling place in fact” was in the United States. 
Under the statutory language of the Immigration and 
Nationality Act, his residence is in the United States, 
and it must be concluded that an alien who has resi¬ 
dence in the United States is a x)er8on within the United 
States. 
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The Fifth Amendment provides, without qualification, 
that no person shall ‘‘be deprived of life, liberty, or 
property, without due process of law.’* It is not confined 
solely to the protection of citizens, but as this Court 
has stated:—^“to all persons within the territorial juris¬ 
diction, without regard to any difference of race, of color, 
or of nationality.” Yich Wo v. Hopkins, 118 U. S. 356, 
369. 

The Court in Hwong Hoi Chew v. Chiding, 338 U. S. 
537, 597, held: 

“For the purpose of his constitutional ri^t to 
due process we assimilate petitioner’s status to that 
of an alien continuously residing and physically 
present in. the United States. To simplify the issue, 
we consider first what would have been his constitu¬ 
tional ri^t to a hearing had he not undertaken his 
voyage to foreign x>orts but had remained continu¬ 
ously within the territorial boundaries of the United 
States.” 

When considering an action filed under the Declaratory 
Judgment Act^ seeking a review of similar deportation 
orders, in part, held: 

“• • • the question is whether the complaint stated 
a case for preliminary injunction. It alleges in sub¬ 
stance that appellee, acting through his agents, arbi¬ 
trarily and contra]^ to law has determined that 
claims of persecution made by Chinese aliens and 
filed pursuant to Section 243 (h) of the Immigration 
and Nationality Act shall not 1^ honored, and that 
in so determining he has refused to exercise his 
statutory discretion, which if exercised might result 
in appellants being permitted to remain in the United 
States. These allegations, taken as true in the ab¬ 
sence of denial or responsive {heading, obviously 
state a case for injunctive relief against imminent 
deportation to Continental China.” lint Fong v. 
BrowneU, 215 F. 2d 683, 684 (1954), CCA 2. 
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In Z7. 8. V. Skaughnessy, 205 F. 2d 238, 240 (2 CSr^ 
1953), the Court held that the factual questions could 
only be determined after a hearing on that issue. 

In Price v. Johnston, 334 U. S. 266, 291 (1948), the 
Supreme Court stated: 

Appellate Courts cannot make factual determina¬ 
tions which may be decisive of vital rights where 
crucial facts have not been developed.” 

To the same effect, as to requirements of a hearing on 
disputed facts are Walker v. Johnston, 312 U. S. 275, 
285, 287 (1941); Stewart v. Overholeer, 186 F. 2d 339, 
342 (CAi., D.C., 1950). This doctrine applies even 
though the Court might consider the allegations improb- 
aUe or incapable of proof. 

Petitioner’s forced departure from the United States 
to a country dominated by a totalitarian form of govern¬ 
ment is diametrically opposed to the announced policy 
of this government The decision of the Court below, in 
effect, determines that the extraordinary powers granted 
to this administrative agency are not subject to judicial 
review. We submit that any delegated executive power 
is subject to conformance with due process clause of the 
Fifth Amendment. Ex parte Endo, 323 U. S. 283, 299. 
Any exercise of administrative discretion must be con¬ 
sistent ^'with fundamental principles of justice embraced 
within the conception of the due process of law” clause. 
Joint Fascist Refugee Committee v. McOrath, 341 U. S. 
123, 143, 161, 175, 176, 178, 187 (1951); Carlson v. Lan^ 
don, 342 U. S. 524, 538 (1952). 

In Pedreiro v. Skaughnessy, 349 U. S. 48, #374, Octo¬ 
ber Term, the Court specifically stated that deportation 
orders are subject to review in declaratory judgment 
actions and that it was the intention of Congress to have 


the Administrative Proeednres Act apply to ImmigTation 
and Nationality Act of 1952 and quoted the Administra¬ 
tive Procedures Section, to-wit: 

^*Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant stat¬ 
ute, shall be entitled to judicial review thereof.” 

. This language applies as well to exclusion eases as it 
does to deportation. The legislative history of the Ad¬ 
ministrative Procedures Act in House Beport No. 1960, 
at page 41, and Senate Document No. 248, at page 275 
(79th Congress, 2nd Session), states: 

‘‘To preclude judicial review under tbi« bill a stat¬ 
ute, if not specific in withholding such review, must 
upon its face give clear and conviucmg evidence of 
an intent to withhold it.” 

in DameU v. T<mlmson, 220 F. 2d 894, for purpose 
of testing sufficiency of a com^daint as a motion to dis¬ 
miss, the Court must accept as true eadi well pleaded 
fact 

It is contended that a reading of the complaint dis¬ 
closes that a valid cause of action was stated. The 
Court gave plaintiff no oportunity to present their case, 
or have their day in Court 

Aliens who have passed throu^ our gates, even ille¬ 
gally, may be expelled only after proceedings conform¬ 
ing to the traditional standards of fairness encompassed 
in due process of law. Japanese Immigrant Case Tama- 
taya v. Fisher, 189 U. S. 86, 100, 101 (1903); Wong Yang 
Svng V. McOrath, 339 U. S. 33, 48, 50 (1950). 

The fact that the respondent appeared, and orally 
denied petitioner’s allegations does not conclude the 
issues raised by the pleadings. 


Byrd y. Boies, 220 F. 2d 480 (1955), headnote recalls: 

complaint is not subject to dismissal unless 
it appears to a certainty that plaintiff cannot pos¬ 
sibly be entitled to any relief under any set of 
facts which could be proved in support of his allega¬ 
tion, and even then the CTourt should not ordinarily 
dismiss complaint except after affording every op¬ 
portunity to plaintiff to state a claim upon which 
relief migdit granted’’. Federal Buies CTivil Pro¬ 
cedure, Buie 12 (e) (f), 28 1J.S.C~A 

In the complaint, claim was made that the exclusion 
order should not have issued. The proceedings should 
have been labelled deportation rather than exclusion, 
thus making plaintiff eligible for certain relief hereto¬ 
fore denied. 

The CJourts have reviewed orders of exclusion. Quan 
Too% Jxmg v. Bovhan, 119 F. 2d 915 (1941) which held 
the exclusion order was a nullity. Declaratory relief per¬ 
missible under Rubinstein v. Brownell, 1953, 206 F. (2d) 
449. 
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00K0LT7SI0K. 

It is therefore respectfully concluded that the present 
proceedings requesting declaratory relief and review un< 
der the Administrative Procedures Act were properly 
instituted and that the lower Court’s decision should be 
reversed and the cause remanded for a trial on the 
merits. 

BespectfuUy submitted, 

Gohq Pot, 

By: 

Setmottb S. Guthmak, 

Woodward Building, 

Washington 5, D. 

BepuUie 7-2268, 

O’Haba & Gbeekhousb, 

38 South Dearborn Street, 

Chicago 3^ Illinois, 

Andover 3-3577, 

Of Counsel 
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COMPLAINT 
(Filed 4-6^) 

INJUNCTION 

L This is a suit of a civil nature in equity, whereof 
the District Court of the United States has original 
jurisdiction, and, in addition to other requested relief, is 
a suit for declaratory judgment or decree pursuant to 
the Federal Declaratory Judgment Act of June 14, 1934 
(28 use 400), in a case of actual controversy between 
the plaintiff and the defendants, as more fully herein¬ 
after appears; and the suit arises under the Constitu¬ 
tion of the United States, and may be finally adjudi¬ 
cated as between the parties; wherefore this Court is 
now vested with appropriate jurisdiction and power to 
declare the rights and legal relations of the parties in¬ 
terested, and said parties are entitled to such dedara^ 
tion, the same to have the force and effect of a final 
judgment or decree, and to be reviewable as such. 

2. Plaintiff also brings this action pursuant to Sec¬ 
tion 10 of the Administrative Procedures Act, enacted 
June 11, 1946 (SUSC Section 1009). 

3. Plaintiff, Gong Poy, entered the United States at 
New York, New York, in August of 1928. He has re¬ 
sided in Chicago, Illinois, continuously, from 1928 to 
1947. Without abandoning his domicile or residence, he 
made a two-year visit to China, from July 25, 1947 to 
May 27, 1949. On returning to the United States on 
May 27, 1949, he was admitted only ux)on posting a 
$2500.00 bond at San Francisco, California office of the 
Immigration and Naturalization Service, and thereupon 
proceeded to Chicago, Illinois, where he has continuously 
resided since that time; thereafter, exclusion proceed- 


ings were commenced at Chicago, Illinois. Hearings 
and findings were made at the Chicago office and he 
was ordered deported, and is presently scheduled to re¬ 
port at the San Francisco, California office on April 
8, 1955, for deportation to Commrmist China. 

4. Herbert Brownell, Jr., is the United States Attor¬ 
ney Cteneral, with official residence in Washington, D. C.; 
Walter A. Sahli is the District Director of the Chicago 
Office of the Immigration and Natnralization Service, 
United States Department of Justice; Bruce G. Barber 
is the District Director of the San Francisco,-California 
Office of the Immigration and Naturalization Service, 
United States Department of Justice; and Joseph M. 
Swing is the Commissioner of Immigration and Natural¬ 
ization, United States Dex)artm^t of Justice. Each of 
these defendants is an emjdoyee of the United States and 
is entrusted by law with the operation of his respective 
office, and they or their agents have made the decisions 
hereinafter described. 

5. The Immigration and Naturalization Service de¬ 
nied due process to Gong Poy by their arbitrary failure 
to change the proceedings from one of “Exclusion^* to 
one of “ Deportation The record discloses that plain¬ 
tiff lived in the United States continuously from August 
of 1928 to the present time, with the exception of a two- 
year visit to China, from July 25, 1947 to May 27, 1949. 
As such resident, he acquired certain rights and privi¬ 
leges which should have been determined by the Immigra¬ 
tion and Naturalization Service in a Deportation pro¬ 
ceeding rather than an Exclusion proceeding. 

6. Application for adjustment of status xmder Section 
6 of the Befugee Act of 1953 was previously filed in the 
Chicago Office. The Chicago Office of the Immigration 


and Naturalization Service denied this application and 
conmiitted error in arbitrarily determining a question 
of law that the alien was not a ‘‘bona fide non-immi- 
granfThe term “bona fide non-immigrant” is a ques¬ 
tion of law, which the Court has jurisdiction to decide, 
and should mle upon. 

7. The Chicago OfSce of the Immigration and Natural¬ 
ization Service committed eiror when they arbitrarily 
and summarily denied the alien’s application for suspen¬ 
sion of deportation under Form I-256A, under Section 
244 of the Immigration and Nationality Act, filed May 
24, 1954, with payment of $25.00 filling fee. The Depart¬ 
ment arbitrarily determined that the alien did not have 
a seven-year continuous residence in the United States 
which was a condition precedent to favorable action on 
this petition. Alien resided in the United States from 
1928 to the present, with a temporary departure from 
the United States, from 1947 to 1949, under a passport, 
and was, therefore, under a proper “color of title” 
which should not cause a break in his residence. This 
is a question of law for the court to role upon. 

8. Several types of proceedings and hearings in this 
Exclusion matter were held in Chicago, Illinois, before 
a Board of Special Inquiry. These proceedings and deci¬ 
sion form the basis of the present Exclusion action by 
the Service. Several applications for relief were filed 
with the Chicago OfBce, and decisions were rendered 
thereon by the Chicago OflSce. 

9. The alien has continuously resided in Chicago, Illi¬ 
nois, from 1928 to 1954, with the exception of the two- 
year visit to China. At all times, he maintained a resi¬ 
dence in Chicago, Illinois, and has been engaged in busi¬ 
ness, since 1933, at 5021 North Clark Street, Chicago, 


niinois. Part of the file is located in the Immigration 
and Naturalization Office at Chicago, Illinois, and part 
of the file is located in the Immigration and Naturaliza¬ 
tion Office at San Francisco, California. Some proceed¬ 
ings were carried on by each office. Application had 
previously been made for the transfer of the San Fran¬ 
cisco file to the Chicago office, to facilitate administrative 
proceedings and further action. 

10. On August 27, 1954 in a letter, defendant Joseph 
M. Swing, stated as follows: “A copy of this letter is 
being sent to the District Directors of this Service at 
San Francisco and Chicago, and if there are parts of 
the file in this case at the San Francisco office, it will 
be forwarded to the District Director at Chicago, who 
has jurisdiction over the place of Mr. Poy^s residence.** 
The file is presently still divided between the Chicago 
Office and the San Francisco Office, and is presently not 
consolidated, pursuant to the Commissioner*s letter above 
quoted. To require the alien to travd to San Francisco, 
California, for certain administrative relief, whereas he 
has maintained a residence in Chicago for the past 
twenty-four years, is a denial of due process. This would 
place an unjust and undue burden upon the alien and 
upon the alien *s attorney, necessitating additional ex¬ 
pense for travel 2,000 miles to, and 2,000 miles from, 
San Francisco, California, a total of 4,000 miles. 

11. It is the present declared policy of the Office of 
Immigration and Naturalization not to deport any Chi¬ 
nese to China, which is presently under the domination, 
power and control of the Communists. The alien was 
bom and raised in Tai Young "Village, in Toy San Dis¬ 
trict, in China, which is now under com^dete Communist 
domination and controL The Immigration and Natural- 
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ization Service has stated that they intend to deport 
the alien to Commnnist Bed China. Alien has not been 
in that district for approximately 24 years, and is in 
great fear of physical persecution shonld he be com¬ 
pelled to return, since it would mean death or imprison¬ 
ment at the hands of the Communists. A Petition to 
withhold deportation for the reason that the alien will 
be subject to physical persecution, under Section 243 
of the Immigration and Naturalization Act, has been 
hied with both the Chicago Office and the San Francisco 
Office. The defendants, and each of them, have denied 
this petition. A motion for reopening and reconsider¬ 
ing this petition has been duly filed. No hearings or 
decisions have been had on this Motion and said Motion 
is still pending. Despite this pending Motion, despite 
the threat to alien’s life should he be returned to Bed 
China, and despite the poli <7 of the Immigration and 
Naturalization Service not to deport aliens to Bed China, 
the Immigration & Naturalization Service has definitely 
set the date of April 8, 1955, at which time the alien 
must report at San Francisco, California, ready for 
dei)arture to China. The Service has persistently re¬ 
fused to continue the date of departure to another time, 
or until after they have an opportunity to pass upon this 
Motion. 

13. Plaintiff has ezhaiisted aU administrative proce¬ 
dures. 

14. The Immigration and Naturalization Service 
threatens to forfeit the $2500.00 bond, which has been 
posted with the San Francisco office unless the alien 
appears on April 8, 1955, at the San Frandsco (^ce for 
deportation. Facilities are available, and an office pro- 


cedure presently exists in Chicago to hear and decide the 
alien’s Motion to withhold deportation under Section 243. 
AH Hearings should be held at the Chicago Office. 

15. The actions and decisions of the defendants, and 
each of them, have been arbitrary and capricious. 

16. The plaintiff has no adequate remedy at law, and 
relief under habeas corpus proceedings is not available 
to the plaintiff. 

17. The plaintiff requests a review of all proceedings, 
preliminary, intermediate and final, heretofore had be¬ 
fore the Immigration and Naturalization Service, and 
requests vacation and suspension of the Order of Depor¬ 
tation. 

Wherefore, Plaintiff prays: 

1. That a Temporary Restraining Order and Prelim¬ 
inary Injunction be entered forthwith, restraining the 
defendants, and each of them, from: 

a. Carrying out the threatened deportation until 
the plaintiff has had an opportunity to have his 
Motion to Reopen and Reconsider Petition to With¬ 
hold Deportation for the reason that the alien will 
be subject to physical persecution, under Section 243 
of the Act, properly adjudicated and decided by the 
offices of the defendants, and each of them. 

b. Taking any steps which would, directly or iu- 
directly, result in the declaration of a forfeiture of 
the plaintiff’s bond of $2500.00, which is now posted 
in the San Francisco Office of the Immigration and 
Naturalization Service. 

c. That the defendants, and each of them, be com¬ 
pelled to consolidate the files in both the San Fran- 
dsco Office and the Chicago Office into a single Chi¬ 
cago Office file. 


— 8a — 


d. That the defendants, and each of them, change 
the tyi)e of proceedings from that of Exdnsion to 
that of Dei>ortation. 

e. That the defendants, and each of them, be com¬ 
pelled to properly process application for suspension 
of deportation. Form I-256A. 

2. That the Court enter a declaratory judgment, de¬ 
claring rights and other legal relations of the plaintiff 
and the defendants. 

3. That the Court award relief to the plaintiff under 
Section 243 and Section 244, under the Immigration and 
Naturalization Act of 1952, as amended. 

4. That the Court review all the proceedings, pre¬ 
liminary, intermediate and final, heretofore had before 
the Immigration and Naturalization Service, and grant 
vacation and suspension of the Order of Deportation. 

5. That the Court make such further Order as is 
warranted by the facts in this case, and for any relief 
to which plaintiff is entitled under any of the applicable 
laws and regulations. 

Gong Poy 


Seymour S. Guthman and 
Alexander A. Fleischfarb 
Woodward Building 
Washington 5, D. C. 
RepubHc 7-2268 

O’Hara & Greenhouse 
38 South Dearborn Street 
Chicago, Illinois— 
Andover 3-3577 
Of Counsel 
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State of Illinois ) 

Connty of Cook 3 

Gong Poy, being first dnly sworn upon his oath, de¬ 
poses and says that he has heard read and translated 
the above and foregoing Complaint, and that he knows 
the facts therein contained and the contents thereof, and 
that the same are true to his own knowledge. 

Gong Poy 

Subscribed and sworn to before 
me this 1st day of December, 

A. D. 1954. 


Notary Public 

MOTION 
(Filed 4-6-55) 

Now comes the plaintiff in the above entitled action, 
by his attorneys, and moves the Court, as prayed in the 
Complaint herein, for a Temporary Bestraining Order 
and preliminary injunction restraining the defendants, 
and each of them, and all those active on behalf of the 
defendants, until further order of this Court, from: 

a. Proceeding further with the deportation of Gong 
Poy; 

b. Forfeiting or taking any steps which would result 
in the forfeiture of the plaintiff’s bond of $2500.00, 
whi<di is now posted in the San Frandsco Office of the 
Immigration and Naturalization Service. 

That the defendants, and each of them, be compelled 
to consolidate all the files in both the San Francisco 
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Office and the Chicago Office into a single file with the 
Chicago Office. 

That the defendants, and each of them, change the 
type of proceedings against said plaintiff from that of 
Exclusion to that of Deportation. 

The gronnds in snpport of this Motion is the verified 
Complaint, a copy of which is attached hereto and made 
a part hereof, and which sets forth the alleged viola¬ 
tions by said defendants, and each of them. 

Plaintiff reserves the right to introduce as evidence 
additional affidavits, oral testimony and further evidence, 
either or both. 

Gong Poy 

By: ..... 


Seymour S. Guthman and 
Alexander A. Fleischfarb 
Woodward Building 
Washington 5, D. C. 

Bepublic 7-2268 

O^Hara & Greenhouse 
38 South Dearborn Street 
Chicago, Illinois 
Andover 3-3577 
Of Counsel 

(FHed 6-3-55) 

Docket Order June 3, 1955: 

“Dismissing complaint; plaintiff^s motion for pre¬ 
liminary injunction is hereby denied as moot; and 
the plaintiff’s oral motion for a stay i)ending appeal 
is denied.” 
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NOTICE OF APPEAL 
(Filed 6-9-55) 

Notice is hereby given this 9th day of June, 1955, that 
Gong Poy, Plaintiff, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 3rd day of June, 
1955 in favor of Herbert BrowneU, Jr^ Attorney General 
of the United States, et al. Defendants, against said Gong 
Poy, Plaintiff. 

Seymour S. Guthman, 

Woodward Building, 

Washington 5, D. C- 

Attomey for Plaintiff. 

Barratt O^ara n, 

William J. Greenhouse, 

First National Bank Building, 
Chicago 3, Illinois. 

Of Counsel 

DESIGNATION OF RECORD 
(Fded 6-23^) 

To: 

CJlerk of Court 
United States District Court 
District of Columbia 
Washington, D. C. 

You Are Hereby Requested to prepare, compile, cer¬ 
tify and transmit to the Clerk of the United States Court 
of Appeals for the District of Columbia, the transcript 
of the Record on appeal in the above entitled cause, as 
required by law and the rules of said court, and to in¬ 
clude in said transcript of record, the following docu¬ 
ments or certified copies thereof, to-wit: 
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1. Plaintiff’s verified complaint. 

2. Plaintiff’s motion for a restraining order. 

3. Defendants’ Answer thereto, together with the ex¬ 
hibits of the Immigration and Naturalization Serv¬ 
ice, heretofore filed in this proceeding. 

4. Order of June 3, 1955 dismissing complaint, deny¬ 
ing plaintiff’s motion for preliminary injunction as 
moved, and denying plaintiff’s oral motion for a 
stay of proceedings pending api)eal. 

5. And for such other matters as under the Federal 
Buies of Procedure you may be required to certify. 

Seymour S. Guthman 
Woodward Building 
Washington 5, D. C. 

Attorney for Plaintiff. 

Barratt O’Hara IT 
Wm. J. Greenhouse 
First National Bank Building 
Chicago 3, Illinois 
Of Counsel 

STIPULATION 
(Filed 7-15-55) 

It is hereby stipulated and agreed by and between the 
parties hereto, 

1. That during the course of the hearing on plain- 
tifiTs application for a preliminary injunction held on 
April 6, 1955, defendants orally moved to dismiss the 
complaint, plaintiff having waived the requirement of 
five days notice thereof. 

2. Further hearing was held before the Court on July 
1, 1955. 
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3. In considering and determining plaintiff’s com¬ 
plaint and motion for preliminary injnnction and de¬ 
fendants’ motion to dismiss, the Court at the hearing 
on July 1, 1955 had before it and considered, with the 
consent of both parties, the entire administrative record 
of the Immigration and Naturalization Service relating 
to the plaintiff, being No. T-1151195, together with the 
original bond dated August 19, 1949, captioned ‘‘Bond 
Conditioned For The Delivery Of An Alien” in the 
name of Gong Poy, bearing file No. 1300-93566. 

4. The aforesaid administrative record of the Immi¬ 
gration and Naturalization Service and Bond Conditioned 
for the Delivery of an Alien are and shall be considered 
as part of the within cause. 

/s/ Seymour S. Guthman 
Seymour S. Guthman 
Attorney for Plaintiff 

/s/ "William B. Taffet 
WiUiam B. Taffet 
Special Assistant to the 
United States Attorney 


Dated: July 15, 1955 


